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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



AMVAC CHEMICAL CORP., 



Plaintiff, 



V. 



U.S. ENVIRONMENTAL PROTECTION 
AGENCY, e^c/.. 



Defendants. 



No. l:05-cv-02203-RWR 

DEFENDANTS' SCHEDULING 
REPORT 



INTRODUCTION 

By order dated January 13 and filed January 17, 2006, the court set an initial scheduling 
conference for January 30, 2006, and directed counsel to "confer and submit no later than five ..^ — 
business days in advance of the conference a joint written report reflecting their proposal for the 
schedule upon which this case should proceed." Because of an oversight, counsel did not confer 
until January 26, 2006. The conference of counsel did not produce agreement with respect to "the 
schedule upon which this case should proceed." Accordingly, counsel agreed that each side 
would submit a separate scheduling report. Defendants' report is as follows.^ 

BACKGROUND 



By letter dated September 16, 2004, the Natural Resources Defense Council (NRDC) 
submitted a request to the Environmental Protection Agency (EPA) under the Freedom of 



*0n January 17, 2006, an entry reading as follows was added to the docket in this case: 
"ORDER setting initial scheduling conference for January 30, 2006 at 1 1 a.m. Signed by Judge 
Richard W. Roberts on 1/13/06." Defendants' undersigned counsel did not infer from this entry 
that the referenced order provided anything more than that a scheduling conference had been set 
for the referenced date. Accordingly, he did not become aware until January 26, 2006, that he 
and plaintiffs counsel had been directed to confer and to submit a joint scheduling report. 
Defendants* undersigned counsel apologizes for his confusion. 
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Information Act (FOIA), 5 U.S. C. § 552, for certain records pertaining to three pesticides. On 
February 17, 2005, NRDC brought suit against EPA and its acting administrator to compel 
compliance with its FOIA request and to obtain other reUef. NRDC v. Johnson, No. 1 :05-cv- 
00340-RMU (D.D.C.). On November 10, 2005, AMVAC Chemical Corp. (AMVAC) 
commenced this action against EPA and its administrator to enjoin the release of certain material 
responsive to the FOIA request that NRDC had submitted to EPA. AMVAC considers that 
material to be confidential business information (CBI). CBI is exempt from production under 
FOIA Exemption 4, 5 U.S.C. § 552(b)(4). 

DISCUSSION 

A redacted copy of the records alleged by AMVAC to contain CBI is attached as Ex. A. 
Withheld from Ex. A are two pages that defendants have submitted to AMVAC for a ^^ 

determination as to whether AMVAC considers those pages to contain CBI. As is shown by Ex. 
A, the total amount of material alleged to be CBI is small. 

Whether EPA acted properly in determining that the alleged CBI was appropriate for 
release is an issue to be determined on the administrative record under the "arbitrary and 
capricious" standard of the Administrative Procedure Act, 5 U.S.C. § 706(2)(A). See Reliance 
Elec. Co, V. CPSC, 924 F.2d 274, 277 (D.C. Cir. 1991). In this case, the administrative record 
consists of two letters submitted to EPA by AMVAC in support of its CBI claim and EPA's 
written determination of that claim. Accordingly, this action can be resolved on cross motions for 
summary judgment. To accommodate the schedule of defendant's undersigned coxmsel, 
defendants asks that the parties be given 60 days to file such motions. Neither party needs 
discovery. 
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In conjunction with their motion for summary judgment, defendants intend to present to 
the Court, for inspection in camera, an unredacted copy of the records attached as Ex. A, marked 
to show the material alleged to be CBL The in camera inspection will show - and show instantly 
- that none of the material alleged to be CBI merits that designation. 

Defendants do not consent to the transfer of this case to a Magistrate Judge. 

Respectfully submitted, 

PETER D. KEISLER 
Assistant Attorney General 
KENNETH L. WAINSTEIN 
United States Attorney 




ELIZABETH J. SHAPIRO, DC Bar 418925 
DAVED M. GLASS, DC Bar 544549 
Attorneys, Department of Justice 
20 Mass. Ave., N.W., Room 7140 
Washington, D.C. 20530 
Tel: (202) 5 1 4-4469/Fax : (202) 6 1 6-8470 
E-mail: david.glass@usdoj.gov 
Dated: January 27, 2006 Attorneys for Defendants 
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AMVAC CHEM. CORP. V. U.S. EPA 
NO. l:05-cv-02203-RWR 



DEF.'S SCHED. REP'T 



EX. A 
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Kirkpatrick & Lockhart llp 



-cwfif fflirfUl 



November 12p 2002 



T-003 P.01C/G21 F-E27 

P. 05 

! I 

woxhjngiDn, DC ^UD36^^^2 1 



I 



VIA TACgMILE 



Dantei M. Floras. Esq. 
Envlronrnental Defenao Sacfclan 
Envlrnnment and Natural Resources DWIsfon 

U.S. Depsrtment of JuHtIca 
Washington, D.C. 20028-3985 

Re: Amvac Chemicaf cprporatlan 
Dear Dan; 






I am vtfTlting as a foHow up to our conversationft on' Octiber 1 7, 2ta02^ 
during wnlch tfme you and your cilont Qc^vised us thotit was ^asfng al^ 
nfigotiatfons regarding reeolution of potontial dalnia by/\mvsp against various 
officials of thcr Envlranmenml Ppotoctton Agency (''EPA^. ASiycui know, thace 
claims worn raised u a roAulk Qf ccftain publlo statamente and threats made by 
your dfentaggalnaiAmvaoeariierihta year ! I 

As I Indi'cated during our conversatfons, wa were disappointed bj/ the 
manner Sn whfph you and your clients afaniptty out off diacuaajons. As you know, 
fallowing a meatlng svith both EPA and UustJoe Departmflmt olpclals in late June, 
we agraod th^t while' a a^od faith effort to rasQlve our di^iputGJs was undertaken'- 



1. 



2, 



3, 



Am vac would not take or Initiate its thraatened legal actio pe against 
EPA or lea amployces; r 

' L ' 

EPA would nottoKa any action under eithai'tha Pedoraf Irh^ecticrdo, 

Radentlalde and Fungicide Act TFIFRA") or the Federal Rood Dojg 
and Cosmatio Act f'PFDCA'), as amended by Fbod Qualify 
Protection Act (TQPA"), tnchsnge tho cun^ntitatua of ODVP: 

i ! 

Tha Department at Juctfoa would advice Ef ^A aijid its pardonnel 
With nasponElhllfty far thfs program araa- net to make any public 
atatemants during this Uma period Pegertinji the[Agenc/e 
fntentJona wltfi respect to the ragistratlon of ODVP. \ 



QG<S^lSa7 v2 Q30r7D22-OtOO 



SacBlVBd Xor-1B"IOQ5 01:37pi ?roii- 



To-KtLfiG 



Pasa QQ6 
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^wn f afll 4 J 



P. 13 
T^*I3 P.DD3/CD4 MEP 



Daniel M, Rdi^a^ Esq. 
November 12, 2002 
Page 2 



Yau epec'fically stated al the outset of our nega-;tfltforis that subh 
dIscUBfllone wGfiB '^unreleted" to me currently pending i: :rQDlffe Amgrie^. et al v 
BE& (No, 02-1 057) (D.C, OQ litigation rCrepljfe IHIfijirfion");; Aftor meeti^ 
several fames In August, you aeked thatwa continue otir 'atahdattir agfeament 
wnite you met with parties In Ihs Cmplife lUloation. Yqu Epeifflcaily a^ed us to 
wimhold filing suit, and Etabed th^t you wouid aontlnue ':hB at^nflstlJj egraemant, 
and resuma discussions With us after you met wfth thm:e oifier partleal We 
agreed- i 

i ■ - 

Wa ujflHod patlontly for&ix weeks, .during Which ilma we repeatedly 
extanded (he. stand sttll agraamfint. Our moct rec&nt aftindstjll agreembnt was 

schoduicd tQ.axpfre on Qctobsr 15, 2002, You left a vc-lcGmkll after close of 
business that day Indlcafing thai thtsre waufd D9 no furtlier dfccussiond end that 
no ftjrther extensions of o urate ndstHI agreement would he ftJrthoomlng, During e 
follow-up confuersQiion on Ottohor 1 7, you ^nd your dimnt jae id ihgi you QQvy no 
prospect for settilna with Amvac In the Cropllfg litigation, and thereto r^ tbana was 
nn nscd to oontlnua diecussians regarding Amvaa's Blvens claims agdlnst 
indMdual EPA officiate. You rofuaed even to consider whetnar the cleaJms wg 
had discussed aouid bo nesolved Independent of the CjBBllfa HtJoatlonj 



s?nce vur discussions, wfl have been pi 
Ina that dun no thiajnierim timo poriodj 



[Qted with thformation strani 



•T- 



hac tjBBn ^ontt fn the past, tfil^ ie being ul 
FTcnents ana Ignoring human data that, when praperf/ oorfeldered^ iouid 
erfabitoh that DDVP, when prapfifly used in the home if r the form of "poot iirfps', 
does not present a danger to humans. i 

FIFRA naqulres that your clianta oonsider auflgestlhg ill relavanl: data 
before Invoking a rttgulsttory procoas ihat yau and your (^lents have ad^nitted will 
destroy the market for DDVP. A s wb hav^ emphafi|ztgd in the o ast, enjd as yoi 

l|cint& have ocknowtcdoed to 



car X 




ReealvBd Aoi'lS-20CB 01 -.37pn 



Jrarn- 



To-KUHC 



PsBB QIG 
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Ap.'-iB-ZCaS 04:D3pni Frcm-ULNG LLP 



fiPR-19-2305 01:43 



US EFf\ acc 



Kfrfcpatrick & Ldckhar^ 



•■Tiwr'^u r 



LJJ> 



T-003 P-0I2/0Zi r-o2r 

P. 11 

I 



Denial M. Fter%s, Esq/ I ^ : 

Novambar 12, 2002 ^ '" 

Pags 3 I ! 

■ we urge you hatto usaTh" S^Son nf?TL 'h ?^ ,'^7*^^ ^^^'^ ^°' ^^^nipla. 
? r»f r fT"^^""^ ^*^°"» eS^'v^SwI ofTlTeS Jf' nn^^^^ other public fo;^ 



cBT 



r^? 



^iJ(VJ 



Sfnceraly, 




Barry M. HQrtman 



ca; 



The HnnorablB Thomas SanTOnettJ 
Anaraw c. Hmrfch 



if 



<f*r 






'^■^ 



^- 



^i*^ 



.'% 



Rscalvad Apr-IB-^QQB 01:3rpni 



Frsni- 



T0-K4LNG 



P^ga Qll 
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CONTAINS CONFIDENTIAL BUSINESS INFORMATION 

This document must be handled in accordance ivith 
Agency CBI procedures under 40 CF-R Part 2 



Via E-Mail and Hand Delivery 



November 27, 2002 



Christine T. Whitman, Administrator 
MC: nOlA 

U.S. Environmental Protection Agency 
1 200 Pennsyh^ania Avenue, N, W. 
Washmgton, DC 20460 



Re: DDVP Pesticide Products ™ Request for Stay of Agency Action 
Affecting Registration 



Dear Administrator Whitman: 



Amvac Chemical Corporation writes to petition EPA 




-1695 Macftrttiur Court, Suite 1250, Newport Beach, CA 92660 • C^9) 260-1212 • Fax (949) 260-1214 
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/WA M VAC 



CONTAINS CONFIDENTIAL BUSINESS INFORMATION 

This document must be handled in accordance with 
Agency CBI procedures under 40 C-F-R- Part 2 



Christine T. Whitman, Administrator 
November 27, 2002 
Page 1 





In addition, Amvac believes that FIFRA requires EPA to consult with the U.S. 
Department of Health and Human Services ^'"'^HdMlH^mfljH^'^Q DDVP 
pesticide products, given their critical public health uses. DDV^pestsSips^or example^ 
effectively and uniquely combat, in mdoor spaces, mosquito s that cause life-threatening diseases 
of significant current concern to the American public. 

We would welcome an opportunity to meet vidth you and your staff to discuss our 
concerns and the need for a stay at your earliest possible convenience. We look forward to your 
prompt response to this request 

Please note that this document is claimed to constitute Confidenlial Business 
Information and may not be publicly disclosed. This document must be processed in accordance 
with the regulations for Confidential Business Information at 40 C J.R- Section Z201 ei seg, 

? Thank you for your attention to this matter. 

Sincerely, 

Eric G. Wintemute 

Eric G. Wintemute 
President 



O9LT00Jcdoc{2Ba2'l) 
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.^AMVAC 



CONTAINS CONFIDENTIAL BUSINESS INFORMATION 

This documeat must be handled in accordance with 
Agency CBI procedures imdcr 40 CJ.R. Part 2 



Christine T, Whilmaa, Administrator 
November 27, 2002 
Page 2 



cc; Mr. Stephen L. Johnson (via e-mail) 
Ms, Marcia E. Mulkey (via e-mail) 
Mr, James J, Jones (via e-mail) 
Ms, Lois A, Rosi (via e-mafl) 



09LTOOIcutoc(2B024J 



, J > . I . 
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VAC 



Vjfl E-Mail 



December 2, 2002 



Mr. Stephen L. iohnsan 

Aisisiani AdmimstrBior 

Office of Prevention, Pesticides, and Toxic Substances 

MC: 7101 

U.S. EnvironmcfttaJ Protection Agency 

1200 Pcnnsylvinia Avenue, N. W. 

Wftshing!on. DC 20460 



Re: DDVP Pcsticids Prodi^^ 



Dear Steve: 



Think you for your letter dated November 27, 2002 Ajnvac plans to respond 
initially lo your request for materials on ThurjsdAy. December 5. 2002, wUch wc calculate to bo 
five working diys from the date of our receipt of your letter, the deadline for such a submission 
that you enabliahed in your Ictt^fr Please let mc know immedifttely if you diaagra: with our 
calculation of ihe due date. 



I 



I 




raised about DDVP products ' 




Mn.i^ u- {T^ *l* *'''" ^'^^^ '^"'^ ^^^""^ ^ ^**py of AiavBc'5 request to Adititniatrator pcS^ ^ 

Whiti Dan, which I sent the same day youtr Icncr came to m y office ^^^^^^^^^^^ CoffiJ^^'? 





09LT001.ilo?(2B(IJ4) 



«q<; M*,rAr4tiiir Cm^ ^tih>. p icTft N*.u.nArr RABrh ra P5fifiO * /CWQ> >fiM 71? . r^ f(fcim Trfirt.?7:- 
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AM VAC 






I 



Mr Stophen L Johnson 
December 2, 2002 
Paee 2 




This ]«ttflr, MJiA AmvMc^L plutndd Dscen\bST 5. 2003, 
aubiniuion arc not intoniici! to »up«i»ad? or olKAnvicc aHttti thflt ttfiquect. 

Th4nk you for your response to my November 21. 20O2, letter, I look' fonvurd to 
EPA' I rtiponsc to our Decdmbcr S, 2002, aubmifision and hope that it. aJong with our November 
22. 2002, fljid November 27, 2002, subcnisiions, provide a bjuis for a meeting between Am vac 
&nd yoti and your staff. 



! 



Sincciely, 



^ ''^^-^^(qa.uc^^ 



EiicG. Wjntemuft 
President 



cc: Adminigtrstor Whiuntn (via e-mail) 
Ms. Marcia E MuUccy (via e-mail) 
Mr. Jwncj J. Jones (via e-mail) 
Ms Lois A- Rosii (via e-mail) 



^ 



n«( Tnn» 



<i«/>iji 



!' 



TOTRt, P. 03 



« ■ 
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/WAMVAC 



CONTAINS CONFIDENTIAL BUSINESS INFORMATION 

This document must be handled in accordance wJth 
Agency CBI procedures under 40 CF.R. Part 2 

■ 
J 

December 5, 2002 
Via E-Mail 



Mr SLephen L Johnson 

Assistant Adminislraior 

Office of Preveniion. Pesticides, and Toxic Substances 

MC: "7101, Room 3130 East" 

U S. Environ menial Proleclion Agency 

1 20 1 Consiiru t ion Avenue, N W. 

Washington. DC 20460 



Re: DDVP Pesiicide Products 



i Dear Steve; 

I 



Amvac submits this letter and the altachraenls to it as its initial response to the 
request for information you made in your letter dated November 27, 2002 ' Described below are 
the materials Amvac is submitting today and the materials that Amvac plans to submit 
Moreover, there are a number of important pending items that we think EPA must address and 
on which EPA should allow Amvac lo comment befo re EPA pro perly can proceed with the risk 
assessment process; these also are outlined below. 




Information Submitted Today 

Amvac submitted today to EPA the first two studies listed below; courtesy copies 
will be provided to you tomonrow, as the weather conditions in Washington, D.C made it 
impossible to provide them to you wiUi this letter The third document is appended to this letter 



' Eric Winiemute, Amvac's President, indicated .in his December 2, 2002, response to your 

: November 27, 2002, letter thai Amvac would make this initial submission 

; 09LT003_ doc 1280 24 J 

I 

I 4695 MacArthur Court, Suite 1250, Newport Beach, CA 92660 * (919) 260-1212 * Fax (949) 260-1214 
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yW\MVAC 



Mr, Slephen L Johnson 
December 5, 2002 
Page 2 



Amvac believes these documents fLirlher support the conclusion that critical DDVP uses meet al 
applicable EPA standards for registration 

J. A Re-Aualysis of Observations on Occupants of Arizona Homes 

Containitig 20% Vapona hisecticide Resin Strips (Arizona II Home 
Study): Tliis study, prepared by Exponent and others, demonstrates that 
the human NOBL following chronic exposure to i)DVP, conservatively 
measured, is up to 0.05 mg/kg/day, based on a <20% inhibition of red 
blood cell cholinesierasc This value was estimated using data from 
families, including both adults and children, undergoing their normal day- 
to-day activities within the home Only the inhalation component of 
DDVP exposure was taken into account in this study The additional 
dietary, dermal^ and non-dietary oral components of exposure were not 
included, so this NOEL is an underestimate of the true exposure value 
This study also shows that children in the Arizona II Home Study were no 
more sensitive than adults to exposure to DDVP 

2. Humans and Laboratory Animals Appear Equally Sensifive to the 

Cho/inesterase Inhibiting Effects of Diclilorvosi This study, prepared by 
Dr Judith MacGregor and Dr Susan Youngren, demonstrates that when 
all of the available DDVP data are considered, humans are not more 
sensitive than animals to DDVP and that there is no enhanced sensitivity 
of healthy children lo DDVP Accordingly, a 10- fold safety factor \s more 
than sufficient lo account for both interspecies and intraspecies 
uncertainties The use of a 10-fold safety factor is well supported by the 
unusually large human database. 

3 Acceptable Residential Pest Strip Uses Based on Animal Data Only:: 

This analysis, prepared by Dr. Susan Youngren, demonstrates that using 
EPA*s assumptions regarding exposure, with the corrections noted, and 
looking only at the animal data, many critical DDVP uses meet EPA 
registration standards The acceptability of these products using only 
animal data further supports Amvac 's request that EPA defer any fijrther 
action on DDVP until the NAS review of the human data issue, and the 
EPA procejss following it, are complete. This is particularly important 
given the critical uses of DDVP against pests that cany diseases of 
significant current concern to public health 



09LTDO3_doct2B0 24J 
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Mr Stephen L. Johnson 
December 5, 2002 
Page 3 



Ififormatiou to Be Submitted 

Amvac is working on, and plans soon to submit lo EPA, the following documents: 

DI^T Studies: Amvac is sponsoring the studies thai EPA required 
pursuant to its data call-in notice on developmeniaj neurotoxicity for 
DDVP Amvac anticipates thai these studies, which are scheduled now 
for submission to EPA in November 2003, will fiirther support the lack of 
a need for an exira uncertainty factor chat the Pood Quality Protection Aci 
requires when there are not reliable data establishing for a particular 
pesticide chemical that the margin of safety without that extra uncertainty 
factor will be safe for infants and children. The prelim inaiy studies that 
were submitted to EPA recenily support this conclusion, and Amvac 
anticipates that the work now being done and scheduled for later 
submission will likewise support this conclusion. 

Human Studies: Amvac will submit, for EPA's convenience, copies of 
the existing human studies on DDVP in Amvac's possession. It is 
Amvac 's understanding that EPA, or its predecessor agencies, have had 
many of these studies for years; many also are in the published literature 

Benefits of DDVF Use: Amvac will submit a summary of ihe many 
critical public health uses of DDVP. DDVP has unique applications 
against pests that are spreading disease of significant concern to the 
public, such as West Nile virus, malaria, and the bubonic plague DDVP 
pesticide products are also critical lo the safety of our nation's food supply 
in providing critical food warehouse insect control. 

Information That EPA Has Yet to Provide 

Review of Protocol for California Exposure Study: Amvac submitted to 
EPA early in 2002 the protocol, entitled "Indoor Air ConcentrBtions of 
DDVP Using Pest Strips in Confined and Unoccupied Areas" that it had 
submitted to . California for conducting a study to delennine "air 
concentrations of DDVP in adjacent rooms of homes as a result of use of 
small space pest strips in confined areas (closets, Cupboards) or large 
space pest strip treatment of non-occupied areas of a home (garages, attics, 
basements)." 



09LV)Q}_aoi:[2Z0 24] 
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y^AMVAC 



i Mr Stephen L. Johnson 

! December 5. 2002 

1 Page 4 

■ 
I 

■. 2 Pet Collar Study: Am vac requesied, in Ihe Fall of 2000 » lo review the 

I study EPA had relied on lo characterize exposures lo DDVP flea collars in 

; the PRA This study ("Influence of High Temperature and Low Humidity 

i On Cals Wearing Single and Multiple Dichlorvos Flea Collar" dated 1977 

': ' by KR- van Kampen, D-R Brooks, and S D. Allen of Shell Chemical 

' Company) had been submilted lo EPA by a previous regislrani, prior to 

i Amvac's involvement with this chemical Pursuant to Amvac*s request 

EPA, made the data available for Dr. Susan Hunter Youngren of Novigen 
! lo review in EPA's office in January' 2001 Dr Youngren discovered that 

the study appendix containing the raw data was nol available EPA agreed 
lo locate the missing data lo and allow Am vac an opportunity lo review 
and comment upon it. To date, EPA has not made these data available to 
Amvac. 

3. Discussion of Uses Other Than Residential Pesi Strips: EPA promised 
Amvac representatives verbally a I numerous meetings that EPA would 
schedule meetings to discuss Amvac*s comments and concerns with 
EPA*s assessment of uses other than residential pest strips EPA also met 
with USDA and stakeholders with interests in non-residential uses in May 
of 2001 to discuss concerns with exposure assumptions. EPA verbally 
agreed to continue these discussions- No further discussions on any of 
these uses have yet occurred. This exchange is critical to an adequate, 
i scientificaHy defensible risk assessment Mitigation measures, if any are 

necessary, cannot reasonably be developed with" any credible scientific 
basis until these important issues are addressed 

I wish to reiterate, as Eric Wintemute staled in his letter, Amvac 's desire lo work 
with EPA lo address any EPA concerns As Eric not ed, Amvac has a long history of working 
with BPAMBMBMBI^flj^Hi^B^H^HBBHHHBMHVit ^d I believe, as Eric 
does, that we can be successful in doing so again 

We look forward to EPA's response to this December 5, 2002, submission and 
hope ihat it, along with our November 22, 2002; and November 27, 2002, submissions, provide a 
basis for a meeting between Amvac and you and your staff 



j 09LT003^doc(2^024] 



Case 1 :05-cv-02203-RMU Document 1 8 Filed 01/27/2006 Page 1 7 of 1 7 

'- ' - _ ^ 



i^AMVAC 



Mr Stephen L Johnson 
December 5, 2002 
Page 5 



Sincerely, 
Ian S. Chart 



cc: Chrinsiine I Whiiman, Adminislralor (via e-mail) 
Ms Marcia E Mulkey (via e-mail) 
Mr. James J- Jones (via e-mail) 
Ms Lois A. Rossi (via e-mail) 
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